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Chapter 5

The Bill of
Rights and
Civil Liberties

How are your rights defined and
protected under the Constitution?

¥ 5.1 Introduction

In the summer of 1917, the United States was desperately
trying to mobilize its army to fight in World War L The
government instituted a military draft to raise enough
troops o go to war, It also launched a campaign to increase
public support for the war effort. To limit dissent, Congress
passed the Esplonage Act, Among other things, this law
stated that any effort to undermine the war effort would be
considered a criminal act.

Many Americans were opposed to the war and the
draft. One of the most outspoken opponents was Charles
Schenck, the general secretary of the American Socialist
Farty. Schenck and his fellow socialists took a strong stand
against the draft, which they regarded as an unconstitu-
tional violation of individual rights. They believed that
Americans should not be forced to serve in the military
against their will.

To promote this view, Schenck organized a mass mail-
ing of antidraft leaflets to voung men in the Philadelphia
ired, These fyers called the draft "involuntary servitude”
and urged drafiees to call for its repeal.

Some recipients found the leaflets offensive and com-
plained to authorities. Schenck was arrested and charged
under the Espionage Act. At his trial, he was declared
guilty of violating the law by conspiring to undermine the
war effort. Schenck appealed to the Supreme Court, argu-
ing that the Espionage Act violated his right to free speech.

This 1549 painting by Arthur Szvk cetebratas the Bill of Righis
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civil liberties

Basic freedoms that are guaranteed under the
Constitutson, such as freedom of speech and
freadam of religion. Thesa rights are protectons
fram gavernmantal miresion or abusa,

civil rights

Guaranteas of aqual fghts and egual raatment
undar tha law. Unlike ciwvil Hberties, civil rights
are not protections from gavernment abusa,
bt rights that governmant must prowvide to its
citizans, such as trial by jury and voting rghts.

incorpoaration

The procass by which tha Suprame Court
applies tha Bill of Rights to the states through
the Due Process Clausa of the Fourteenth
Amendment.

libel
Fublishing fakse information aboul someana
with intent o cause harm.

slander
Orally spreading false information about
samepone with intent to caese harm,

prior restraint

An attempt by government to prevent
the publication or broadcast of material
considared harmiul.

seli-incrimination

Statemants, ssually made under oath,
suggesting that the parson speaking is guilty
of 8 crime.

double jeopardy

The prasecution of 8 person a8 second tme
far a arime for which the defendant has
alrgady been triad once and found nat guitty.
Double jeopardy is prohibited under the Fifth
Amendmeant.



In a unanimous opinion, written by Justice Oliver
Wendell Holmes Jr., the Court held that Schenck’s
conviction was constitutional. “The most stringent
protection of free speech would not protect 2 man
in falzely shouting fire in a theatre and causing a
panic,” Helmes wrote. In the Court's view, Schenck’s
publications created “a clear and present danger” to
a nation engaged in war. “When a nation is at war,”
wrote Holmes, "many things that might be said in
time of peace . . . will not be endured so long as men
fight.” In such cases, the Court said, public safety
should prevail over individual rights.

Schenck spent six months in prison for his crime.
Iranically, by the time the Supreme Court decided
the case, in March 1919, the war was over and the
draft had been suspended. The Schenck v. United
States decision did set a larger precedent, however.

It allowed the courts to apply a "balancing test” in

free speech cases, weighing the rights of individuals
against the broader needs of society.

Ciwil Liberiias Givil Rights

Fromadam al speech Right to due process
Freedam af rakgion Rigkit to trial by jury
Frisadam al the priss Right to legal counssl
Freadom of assambly Right to vote

Freadom irom unreasanablsa
senrch and seizure

Right to petition the
gavesmment for B redress
of greEvancas

LIVIL LIBERTIES
IN WAR TIMES
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Whan tha nation is sngaged in war, Emitatans on che
likartias become mosa siringent. This poster advertizses
a loruim an how el liberies change durng wartime.
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% 5.2 Defining and Protecting
Your Rights and Liberties

The Schenck case illustrates the role played by the
Supreme Court in defining constitutional rights.
When the framers wrote the Constitution, they said
almost nothing about the protection of individual
rights and liberties from government abuses. They
spelled out many things the government cowld do
but said very little about what it could not do. That
omission was rectified by the Bill of Rights, the first
ten amendments to the Constitution. These amend-
ments guarantes two types of rights: givil liberies
and civil rights.

Defining Civil Liberties and Civil Rights

Civll liberties are basic freedoms that are considered
to be the birthright of all individuals. Thomas Jef-
ferson and his fellow authors of the Declaration of
Independence would have called them natural rights,
or unalienable rights. In addition to the Declaration’s
“Life, Liberty and the pursuit of Happiness,” these
liberties include such rights as freedom of speech,
freedom of religion, and freedom of assembly.
Because civil liberties are regarded as a person’s
birthright, they are not something that the govern
ment can legitimately take away or infringe on,

Civil rights, on the other hand, are rights that
come with being a member of society. They are
not protections from government, Instead, they are
guarantees by povernment of equal rights and fair
treatment under the law. Included in this group are
the right to trial by jury, the right to legal counsel,
and the right to vote. These rights were among the
main goals of the civil rights movement that began
in the mid-1950s.

With the Bill of Rights added to the Constitution,
Americans were guaranteed a broad range of civil
rights and civil liberties. But these were only formal
guarantees. The enforcement of these rights was
another matter, In fact, James Madison worried that
the Bill of Rights might serve as little more than a
“parchment barrier” against government abuses.
These rights and freedoms would be safeguarded
only when protections were bullt info the structure
of government. That is where the role of the
Supreme Court and other federal courts has come
into play.
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Early Challenges in Enforcing the Bill of Rights
I'he Bill of Rights defines rights and liberties in
sweeping terms. For example, the First Amendment
says, "Congress shall make no law . . abridging the
freedom of speech,” Does thal mean government
cannot limit speech in any way?

Before free speech and other rights on paper
could be safeguarded, the language of the Bill of
Rights had to be interpreted and applied under
actual circumstances, That task would fall to the
Supreme Court under its power of judicial review, a

power established in the case of Marbury v. Madison.

Marbury laid the foundation for the Supreme
Court's enforcement of the Bill of Rights, but it was
only the first step. Next the Court had to decide
whether the Bill of Rights applied to actions by state

povernments. Its first answer to this question was no.

In 1833, the Court concluded in Barron v, Baltimore
that the Bill of Rights applied only to actions of the
federal government. As a result, the Court could do
litthe o prevent states from infringing on basic rights
and liberties,

After the Civil War, some peaple hoped that the
Court's limited enforcement of the Bill of Rights
would change. For support, they looked to the
Fourteenth Amendment, which was ratified in 1868,
The amendment states,

Mo State shall make or enforce amy Tiw which
shall abridge the privileges or immignitics of
citizens of the United States; nor shall any
State deprive any person of life, liberty, or
property, withou! due process of law; nor deny

o any person willdn iIs fu Fisafetion Hhe eqaial
protection of the laws,

AL first, the Supreme Court interpreted the
amendment very narrowly, For example, in the case
of Plessy v. Ferguson (1896), the Court declared that
racial segregation in the South did not violate the
Fourteenth Amendment's Equal Protection Clause
as long as “separate but equal” facilities were pro-
vided fior all races.

The Supreme Court's reluctance to make the Bill
of Rights binding on the states meant that very few
cases involving civil rights or liberties came before
it in the 1800s. As a leading rights organization later
observed, "The Bill of Rights was like an engine no
one knew how to start.”

Mew Hope in a New Century

[ the early 1900, however, two newly formed
groups began to have some success in broadening
the Court's application of the Fourteenth Amend-
meni, These groups were the National Association
for the Advancement of Coslored FI:L:IJ1]|;! and the
American Civil Liberties Union,

The two groups had different goals. The NAACP
fought for civil rights, initially by challenging segre-
gation laws in court. The ACLU, in contrast, focused
its attention on cases involving civil liberties, such
as freedom of speech, However, hoth groups sought
to give voice to cltizens who felt their rights were
being violated,

[n 1919, not long after the decision in the Schenck
case, free speech advocates suffered another Court

Thie Bl of Beghra amt Covil Liberties B



loss, this time in the case of Abrams v. United States.
This case involved a group of Russian-born political
activists who were arrested for handing out leaflets
critical of U 5. actions against Russia’s new revalu-
Honary government. Using the same argument
applied in Schenck, the Supreme Court agreed that
the language in the leaflets posed a “clear and pres-
ent danger” o American society.

Although the Abrams decision represented
another defeat for free speech. this time Justice
Holmes voiced an important dissent to the Court’s
majority opinion. He said that the “clear and present
danger” argument should be applied only in cases
where public safety was actually at risk. Only an
emergency, he wrote, “warrants making any excep-
tion to the sweeping command, 'Congress shall make
no law abridging the freedom of speech.”™ Holmes's
dissenl would later influence the Court to take a
more protective stance on free speech.

Incorporation: Applying the Bill of Rights

to the Stales

Not long after the Abrams case, the Court handed
down a crucial decision that would expand the reach
of the Bill of Rights. The case in question, Gitlow v.
New York, involved another group of activists. This
group also was arrested for handing out leaflets,

this time calling for an uprising to create a social-

ist povernment. The members of the group were
prosecuted and convicted in 191% under a New York
law forbidding “dangerous™ speech.

Benjamin Gitlow appealed his conviction to the
Supreme Courl, claiming that the New York law
violated his First Amendment right to free speech.
Lawryers for the state argued that the Bill of Rights
did not apply to state laws and that the Court did not
have jurisdiction to decide the case.

The Court disagreed. In a groundbreaking
decision handed down in 1925, the Court reversed
its previous position and said that the Due Process
Clause of the Fourteenth Amendment did extend
the First Amendment to the states. This process
of applving the Bill of Rights to the states through
Supreme Courl decisions i3 known as incorporation.

On the free speech issue, however, the Court held
that the New York law did not violate the Constitu-
tion. Gitlow's conviction was upheld, though he was
later pardoned by the governor of New York.

B Chapher 5

Incorporation of the Bill of Rights

Suprame Court ducisions have sxiendad most of the nghts and
liberties in the Bill of Rights to the states. Excaptions, such az
il Secand and Third amandments, have ether been rejected
for incorparation or not yat bean tested in Court cases. The
Kinth and Tenth amendments arg not histed because they

do not safeguard specific rights and thus ana not subjsct to
incarpareien,

The Gitlow case focused on freedom of speech,
Subsequent cases have extended other rights protected
in the Bill of Rights to the states, This table shows

which amendments have been similarly incorporated.

The Role of the Supreme Gourt Today

Every year, thousands of peaple petition to appeal
legal cases to the Supreme Court. Most of these cases
involve a constitutional 1ssue. They often involve a
conflict over rights and liberties puaranteed in the Bill
of Rights. Sometimes the conflict is between an indi-
vidual or a group and the government, Other times,
it is between one individual or group and another.
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The role of the Supreme Court is not 1o retry the
original case, but rather to review the legal decisions
made by the lower courts. In the Gitlow case, for
example, the Court considered whether Gitlow's
eurlier conviction under a Mew York law violated
the First Amendment. After reviewing the court
record and hearing the arguments, the Court upheld
Gitlow's conviction,

What would have happened if the Supreme
Court had sided with Gitlow? When the Supreme
Court finds that a lower court's decision (s unconsti-
tutional, it may decide to reverse the decision, Often,
however, it returns the case (o a lower appeals court.
That lower court may alter its original decision to
conform to the Court's opinion, dismiss the case, or
order a new trial.

When the Supreme Court makes a decision
on an issue, that decision becomes a precedent, or
example, for all courts to follow in similar cases in
the future. Occasionally the Court overturns its own
precedents. This happened in 1954, when the Court
rejected its “separate but equal” decision on seg-
regation that had been made in Plessy v. Fergrison.
The Court found in Brown v, Bagrd (tllr Eduealion
that “separate educational facilities are inherently
unequal,” Segregated schools were, therefore, a
violation of the Fourteenth Amendment’s guarantee
of equal protection of the laws,

¥ 5.3 Your First Amendment Rights

Many people regard the First Amendment as the
maost important amendment in the Bill of Rights,

[t guarantees various rights, including the freedoms
of religion, speech, the press. and assembly. These
rights are critical to life in o democratic society,

Freedom of Religion: The Establishment Clause

The First Amendment begins with freedom of
religion, It reads, "Congress shall make no law
respecting an establishment of religion, or prohibit-
ing the free exercise thereol.” This statement can be
divided info two paris; the Establishment Clause and
the Free Exercise Clause,

The Establishment Clavse guaraniees the separa
tion of church and state, Influenced by Evropean
tradition, most places in colonial America had an
official church, In the colonies, evervone had 1o pay
taxes to support the church, and in some places, only
church members could vote, Some commumnities
even made church attendance mandatory. These
practices discriminated against people who did not
follow the established religion.

The founders of this country believed that having a
state-sponsored church was incompatible with freedom
of religion. Thomas Jefferson later wrote that a “wall
of separation” should exist between church and state.

Im 2000, the Supreme Caun

MEWS \TEM: HiGH COLRT CRACKS DOWN ON
PRAMERS BEFORE FOOTRBALL GAMES!
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fapball games violated the
saparation of church and
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an Infringement of relglous
fredom
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Still, religious references do exist in government.
For example, politicians say “so help me God” when
taking the oath of office. The phrase “In God We
Trust” appears on currency, And Congress opens its
daily sessions with prayer. Some critics say that these
practices violate the founding ideals. Others argue
that the founders never meant fo deny religion a
place in public life. The issue of church-state separa-
tion has provoked heated battles over the years.

e battle took place in 1875, Tn response to a
growing number of Catholic schools, Congressman
James Blaine proposed a constitutional amendment
to deny public funding to religiousty affiliated schools,
The Blaine Amendment failed on the natlonal stage,
but many states adopted similar laws. Today, more
than 35 state constitutions have a version of the law,

Still, until the early 20th century, most students
were educated in church-sponsored schools. Even
as public education expanded, prayers and Bible
readings continued in many schools. In general, the
courts considered such practices acceptable.

In the landmark case Engel v. Vitale (1962), the
Court changed course and struck down a New Yaork
law that provided a daily prayer for students to
recite. Although the Establishment Clause had previ-
ously been interpreted to mean Congress could not
create a national church, the Court ruled that it also
banned state-sponsored prayer, even if voluntary
and nondenominational, in public schoals.

The Court’s decision on the Engel case remains
unpopular with many Americans, but it has led o
a greater division between religious teaching and
public education. Since school attendance is manda-
tory, the Court has argued that religious teachings in
public schools would amount to forced teaching of
religion by government.

In 1971, the Supreme Court decided in Lemion v,
Kurtzmen that the practice of using public funds to
support private religious schools was unconstitu-
tional. This case established a three-point “Lemon
test” to determine if and when a government action
violates the Establishment Clause. To be constitu-
tional, a government action must
»  have a secular, or nonreligious, purpose.

» neither help nor hurt religion.
o potb resull in an “excessive entanglement” of the
government and religion,

B4 Chapier 5

Freedom of Religion: The Free Exercise Clause
The Free Exercise Clause establishes that all people
are free to follow the religious practices of their
choice. They are also free to follow no religion. Ifa
person’s religiows faith conflicts with the law of the
land, however, the faw must prevail. This principle
was established as a legal precedent in 1879 in the
case of Reynolds v, United Stafes,

George Reynolds was a member of the Mormon
Church who followed the practice of polygamy, or
having more than one spouse at a time, This practice
violated a federal law, leading to Reynolds's arrest
and conviction in a Utah court. He appealed his con-
viction on the grounds that the law against polygamy
violated his free exercise of his religion.

In deciding against Beynolds, the Court drew a
distinction between religious beliels and religious
practices, It pointed out that although the law may
not interfere with beliefs, it may interfere with prac-
tices. The Court argued that if people were able to
disregard any law because it violated their religious
beliefs, the effect would be “to permit every citizen to
hecome a law unto himself, Government could exist
only in name under such circumstances.”

The Court continued that line of reasoning in
the 1940 case of Minersville School District v. Gobitis.
In that case, the Court decided against two children
who were suspended from school for refusing to say
the Pledge of Allegiance. As Jehovah's Witnesses,
they viewed pledging allegiance to the flag as a form
of idolatry prohibited by the Bible, Many supporters
of religious freedom condemned the decision.

Just three vears later, however, the Court reversed
itsell. In West Virginia State Board of Education v.
Barnette, the Court said that Jehovah's Witnesses
could refuse to salute the flag, Their right to do so
was protected under their First Amendment rights
to religious freedom and free speech. In later cases,
the Court has held that the government must show
a compelling interest in forcing people to obey a law
that violates their religious convictions.

Freedom of Speech

Freedom of speech is the second right listed in the
First Amendment, It acts like an anchor for all the
other rights in the amendment, because they are all
linked in one way or another to free expression.



After its decisions in Schenck, Abrams, and
Gitlow, the Supreme Court has generally supported
freedom of speech. It has taken exceplion, however,
to forms of speech that are harmful to others. Two
clear examples of this are libel and slander—forms
of speech, either written or spoken, that make false
statements with Intent to harm, Another form of
speech not protected under the First Amendment
is obscenity, or speech offensive to conventional
standards of decency.

The issue of public safety was the key factor in the
Court’s early decisions limiting free speech, In 1969,
however, the Court took a closer look at the “clear
and present danger” test as advised by Justice Holmes
in his Abrams dissent. The opportunity (o do so came
in the case of Brandenburg v, Olio, which centered
on & Ku Klux Klan leader who was arrested for giving
a speech advocating illegal activities.

In its decision, the Court offered a two-part test to
determing whether a “clear and present danger”™ exists
that might justify suppressing free speech. First, such
speech has to be “directed to inciting or producing

imminent lawless action.” Second, the speech must be
“likely to incite or produce such action.” The Court
found that the Klan leader’s speech, though contain-
ing hateful statements, was unlikely to produce any
unlawful actions. Thus, the Brandenbirg case did not
pass the "clear and present danger” fest.

In 1989, the Court extended this protection
to include symbuolic speech, or conduct that con-
veys 4 message without spoken words. Five years
earlier, Gregory Lee Johnson had been arrested
in Texas for burning a flag to protest government
policies. His actions violated a state law against
“flag desecration.”

In Texas w. Johnson, the Court concluded that flag
burning as an expression of opinion was protected
symbolic speech, 1t said that a state could not pro-
hibit such actions, even if it found them offensive.
The Court struck down the Texas law as a viclation
of the First Amendment right to free speech.

The Court has also held that some forms of
pornography are protected speech, although the
government may restrict children's access to sexually
graphic materials, In 1996, Congress tried to do just
that by passing the Communications Decency Act.
The act was designed to regulate pornography on
the Internet. The Court struck it down a year later in
Reng v. American Civil Liverties Union. The Court
found that the law was so vague that it could have
limited most speech on the Internet.

In this decision, as in its flag-burning deci-
sion, the Court has made it clear that to protect all
speech, some offensive speech must be allowed to
exist. That trade-off is one of the cornerstones of a
free society.

The Suprems Court
datermined that the
First Amendmen
protects the righi to
gymbodic fres speach,
These demansiratons
arg gxarcising this
right by dressing as
prisanars to protast
the aparation of the
Guantanamo Bay
Detantion Camp.
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Freedom of the Press

Free speech can be interpreted to include most forms
of expression. Nevertheless, freedom of the press was
listed separately in the First Amendment to under-
score its importance in a free society, “Were it left to
me to decide whether we should have a povernment
without newspapers or newspapers without gov-
ernment,” wrote Thomas Jefferson, “T should not
hesitate a moment to prefer the latter,”

By specifically protecting the press, the First
Amendment makes it clear that free speech covers
the media as well as individuals. However, this has
not stopped government officials from trying to stop
the publication of material they dislike. In Near v
Minnesota (1931), the Court declared such attempts
at prior restraint to be unconstitutional,

The Near case involved a newspaper that Min-
nesota officials wanted to shut down, The paper had
published articles exposing political corruption. The
Court declared that a government had no right to
call for prior restraint. Keeping information from
being published could be allowed only under very
special circumstances, such as protecting national
security. If officials were worried about possibly
libelous articles, they could sue the publisher after
the materials were in print.

In 1971, during the Vietnam War, the federal

The right to peacetul assembly
is an imporant guarames of
the First Amandmond. 11 allows
peEople 1o ga'.r' ar and BEQIIEES
theair views in public, gither
through speech or through
symhalic actions, such as
marches and protasts. In 2011,
demonstrators gathared at ihe
Texas State Capriod to profest
Agains] prapased budget culs
i aiucatsan
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government did invoke "national security” as grounds
for prior restraint. It did so after a former government
employee, Daniel Ellsberg, leaked classified docu-
ments to the Mew York Times, He leaked this infor-
mation to show that officials had been lving about the
war s progress, After the Times published excerpts of
the so-called Pentagon Papers, authorities sought to
halt any further publication of the information

In New York Times Co. v. United States, the
Supreme Court decided against the government.
The release of the papers, it said, had no notable
impact on national security. This decision helped
limmit futsre efforts to use national security as a
pretext for censoring the press.

The reporting on the Pentagon Papers was
accurate, Bul what about news reports that are false?
The First Amendment does not profect against libel,
The fact i3, however, that journalists sometimes
miake mistakes, Unless It can be shown that thei
errors were intentional and were meant to do harm,
journalists are not guilty of libel.

Freedom of Assembly and the Right o Petition
Finally, the First Amendment protects “the right of
the people peaceably (o assemble, and (o petition the
Government for a redress of grievances,” The right

Lo petition the government to solve problems was




originally considered the more important of the two,
But over time, the right to assemble has taken on a
larger role and has been the issue in many cases,

In keeping with the principle of peaceable
assembly, many communities require groups that
want to gather in public places to apply for permits
and to follow certain rules. Some officials have used
these requirements to limit the activities of groups
they dislike. In 1937, for example, Frank Hague, the
mayor of Jersey City, New |ersey, refused to grant
the Committes of Industrial Organization (CIO) a
permit 1o assemble simply because he disliked labor
unions. The unton took Hague to court.

In Hague v. C10, the Court decided in fivor of the
labor union. Tt found that Mayor Hague had applied
the permit law unfairly ta limit the CIO's freedom of
sssembly. Although the Court acknowledged a ciiy's
right to set rules for the use of public spaces, it said
that such rules must be enforced equally for all growups.
Such rules should also be limited to “neuteal” issues.
such as the time, place, and nature of the meetings,

The right to petition has been the subject nFnr'1I1.l
i few Court cases, One key case, however, arose dur-
ing the civil rights movement. This case concerned
the NAACP's efforts 1o encourage African Ameri-
cans who had suffered from discrimination to take
their cases to court. The state of Virginia accused
the NAACP of breaking a state law by seeking out
legal business. The purpose of such laws is usually to
prevent unethical lawyers from launching lawsuits
for their own gain.

[n NAACP v. Button (1963}, however, the Court
concluded that the civil rights group was not seeking
financial gain. It was, instead, helping people peti-
tion the government for their lawful rights. On that
basis, the NAACE's efforts were protected under the
First Amendment.

& 5.4 Protections Against Abuses
of Government Power

More than any other amendments in the Bill of Rights,
the Second. Third, and Fourth were a response to

the suppression of rights under British colonial rule,
In the years leading up to the American Revolution,
Britain often wsed its military authority to infringe
on the liberties of colonists. These three amendments

“Dharm i, there's only one burglar,
e ali he's got is o handgun,”

In this canoan, this man is axcessivaly armad to dafand himsalf
aganst 3 burglar. The Second Amendmeant protects &n individual’s
right to bear arms for sefl-defense, but some states stll require
gun owners 1o register thair fireanes snd imposs regulations on
b sl whene reaoms may be used,

were designed to ensure that such abuses would not
take place under the new American government.

The Second Amendment and the Right to Bear Arms
The Second Amendment says, “A well regulated
Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall
not be infringed.” In colonial times, people relied

o local militias to provide security for their com-
miunities. The militias went on to play a ey role in
the revolution. After the war, British philosopher
Richard Price praised these militias as model security
forces for a democratic nation:

Free states ought te be bodies of armed citizens,
well regulated and well disciplined, and always
ready bo turn oul, when properly called upon,
to execute the laws, to quell riots, and to keep
the peace, Such, If T am rightly informed, are
the citizens of America,

Although the Constitution allowed Congress to
create a national army and navy, the framers were
wary of standing armies. They feared that the central
government might use a powerful army to suppress
citizens' rights, Militias, in their view, provided a
better guarantee of freedom and security. They also

The Bell of Righers @ied Civil Liberties 87



knew that militia members usually supplied their
own weapons, 5o they worded the Second Amend-
ment to ensure that the government would not be
able to take away people’s weapons, thereby weaken-
ing the militias.

Interpretations of the Second Amendment have
varied over the years. This amendment has not been
incorporated, which means that most regulation of
firearms is in the hands of state and local governments.

The federal government made no attempt to
regulate weapons until the early 20th century. In 1934,
however, an increase in violent, gang-related shoot-
ings and an attempt on President Franklin Roosevelt's
life led to the passage of the first federal gun control
law. This law placed a tax on certain powerful
firearms and required background checks on buyers
in order to limit the sale of such guns. In some cases,
gun owners also had to register their weapons.

The Supreme Court upheld limitations on fire-
arms in United States v. Miller (1939). In that case, the
Court supported the conviction of two men who had
failed 1o register a sawed-off shotgun, a particularly
deadly weapon. Because militias never used sawed-off
shotguns for commaon defense, the Court determined

that government had the right to repulate such weapons.,

American Attitudes Toward Gun Confrol,

1891-2m

Betwaen 1930 and 2011, public oginion on laws restricting
the el of firearms has varied, In a surdey candugbed by
tha Gallisp Organization during thess years. Amaricans
rasponded to tha following question! In general, da you feel
that the laws eovering the zale of firearms shoukl bo made
mora strict, lass strict, or kept a% thay are now?
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Justice [ames Clark McReynolds declared, “We
cannot say that the Second Amendment guarantees
the right to keep and bear such an instrument.”
Almost 70 years later, however, in District of
Colwmibia v. Heller (2008), the Court struck down
a law that banned the possession and registration
of handguns in Washington, D.C. Justice Antonin
Scalia maintained that the Second Amendment
guarantees “the individual right to possess and
carry weapons in case of confrontation.” However,
those who support and those who oppose gun
control continue to dispute over the meaning of the
Second Amendment and an individual's right to

bear arms.

The Third and Fourth Amendments:

Protecting Your Home and Person

The Third and Fourth amendments are designed to
protect the privacy and property rights of citizens
from abuses by law enforcement authorities or
the military.

The Third Amendment prohibits citizens from
being forced 1o take soldiers into their homes. Under
British rule, colonists had sometimes been required
to quarter, or feed and house, British soldiers. Many
colonists saw this quartering law as another tool
British authorities used to intimidate them.

Although the Third Amendment has had little
direct application since colonial times, it offers
a general guarantee for the privacy and sanctity
of people’s homes. As Justice Joseph Story once
wrote, the purpose of the Third Amendment is "to
secure the perfect enfoyment of that great right of
the common law, that a man's house shall be his
own castle, privileged against all civil and military
intrusion.”

The idea that people have a right to a certain
amount of privacy also influenced the Fourth
Amendment. This amendment forbids "unreason-
able searches and seizures” of individuals or their
property without a properly executed warrant, or
written approval from a judge. This means that law
enforcement officials may not search a person’s
home or property without prior consent or a legal
order. A warrant must be based on probable cause,
or reasonable suspicion of criminal behavior. [t must
also be very specific in describing the place 1o be
searched and the persons or things 1o be seized,



In some cases, however, the police do not need

a warrant for a legal search. For example, they may
search a person or property if they see criminal evi-
dence in plain view or have probable cause to believe
that a suspect is trying to destroy such evidence.
Also, the Court has keld that searches of students
and their possessions by school officials do not
require warrants.

The Supreme Court has heard numerous cases
inml'r'ing search and seizure. One case, Kaiz v
United States {1967), hinged on recordings of a
suspect’s conversation made from a public phone
booth. Because the recording device was placed out-
side the booth and recorded only the suspect’s voice,
the police believed they did not need o warrant. But
the Court disagreed. It concluded that a warrant
wis required, because the suspect had a "reasonable
expectation of privacy” in a phone booth

A year later, however, another Court decision
gave law entorcement officials greater latitude to
search individuals. The case, Terry v, e {1968},
involved three men whose behavior caused a police
officer (o suspect that they were about to rob a
store, After questioning the men, the officer frisked

Undar cartain circumstances,
law arfarcamant oflicials may
carmy out blanket sparches to
protact pubfc satety. Hera,
police in Maw Yook City, New
York, sgarch a vohiclo &l e
checkpaint during a8 counter-
tormarism inspection m 2011
The place that the palice set
up their checkpomnt was ata
bustling streat near the Mew
Yok Stock Exchanga

them "1-. ].'l;lt1il1g down the outside of thels |,'-||:-|h|r||_=|,
I'wio of the suspects had guns, and they were later
convicted for carrying concealed weapons, The men
;J.P|:ll.".1|¢_'|.|. their comviction, however, -..|:|i|||||1_i_ll ithat
the officer did not have probable cause to frisk them.
Chey argued that he had no evidence, other than his
"hunch” that they were about to commit a crime,

The Court decided that the officer’s observations
provided adeguate cause for the search. It said that
his actions and suspicions were reasonable given the
behavior of the suspects. This “stop and frisk” rule
has given the police more power to try to prevent
serious crimes before 1|'|r:}' ||._1i:l|,r-e:_|'|

5.5 Your Rights in the Legal System

[he next four amendments—the Fifth, Sixth,
Seventh, and Eighth—concern the protection of
rights in the judicial process, These amendments
were designed to ensure that the justice system
neither abused fundamental liberties nor punished
innocent people under the pretext of preserving law
and order,
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Thea Fifth Amendmeni
profects mdividuals from
salf-ncrimination. The
police arg required o
tollow & pracedurns ta
ansura that suspects are
mware al thair nghts

The Fifth Amendment:

Your Rights When Accused of a Crime

If you have ever seen an arrest depleted on television,
yoru have probably heard the words, "You have the
right to remain silent,” These words are based on the
Fifth Amendment, which protects individuals from
self-incrimination, or saving anything that might
irmply their own guilt,

This ban on self-incrimination was meant to
prevent law enforcement officials from pressuring
suspects into admitting guilt for a crime they did not
commit, In Miranda v, Arizona (1966}, the Court set
forth a procedure for ensuring that suspects know
their rights. Chief Justice Earl Warren described this
procedure in his written opinion:

Prior to any questioning, the person must be
warned that he has a right to remain silent,
that any statement he does make my be used
az evidence against im, and that he has a
right to the presence of an atiorney

hese rights of the accused became known as
Miranda rights,

The Fifth Amendment protects other rights
as well. It says that no one shall be subjected to
double jeopardy. This means that if a person is tried
for a crime and found not guilty, prosecutors cannot
try that person again for the same crime. [t also
states that no one may be "deprived of life, liberty, or
property, without due process of Taw.” This protec-

W [.'n-,:-r:'r 5
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tion, known as the Due Process Clause, also appcars
in the Fourteenth Amendment,

The Fifth Amendment also contains the Takings
Clanse. [t says that the government may not take
private property for public use “without just
compensation.” Government may exercise a power
known as eminent domain to secure private property
for a public purpose, such as the construction of a
road. But it must pay a fair price for the property.

The Sixth and Seventh Amendmants:

Your Right to a Fair Trial

The Sixth Amendment explains how criminal trials
should be conducted to pratect the rights of the
accused, The Seventh Amendment guarantees trial
by jury in most civil lawsuits. Civil cases are those
that da not invalve criminal matters,

The Sixth Amendment says that criminal trials
must be carried out quickly, publicly, and in front of
an impartial jury. The defendant has the right to legal
counsel and to see all the evidence used in the trial.

The right to legal counsel was the focus of the
1963 Court case of Gideon v, Wainwright, Clarence
Earl Gideon was a poor, uneducated ex-convict who
was arrested for theft in Florida. Unable to afford
an attorney, he asked the court to provide him tree
legal counsel. Because Florida courts provided such
services only in death penalty cases, the judge turned
him down. Gideon was found guilty and sentenced
fo five vears in prisomn,



While in prison, Gideon educated himself on his
legal rights and filed an appeal that eventually made
its way 1o the Supreme Court, There the justices
sided with Gideon, arguing that the Sixth Amend-
ment guarantee of legal counsel should not depend on
the defendant’s ability to pay. Gideon was appointed
a lawyer and had his case retried. This time, he was
found not guilty. Today anvone facing charges who
cannot afford an attorney can have one appointed at
the government's expense.

At times, a defendant’s Sixth Amendment rights
may come into conflict with other rights and liber-
ties. For example, [reedom of the press is a key civil
liberty, and the news media have a right to cover
public trials. But if this coverage affects a trial’s
outcome, the accused may be denied due process of
lawe, Thig was the i2gue before the Court in the case
of Sheppard v, Maxwell,

On July 4, 1954, Sam Sheppard’s wife was mur-
dered at the couple's home near Cleveland, Ohio,
Sheppard claimed that an armed intruder had
knocked him unconscious and then killed his wile,
Nonetheless, he was charged with the crime and
found guilty. Throughout the trial, the Cleveland
press covered the story relentlessly, often in a man-
ner that implied Sheppard’s guile.

Mudia coverage on a cour case may influence trial reasults and
derny due process rights to defandants. In this picture, the madia
are ready to cover the cown hearing of loatball star (.0 Simpson,
wihio was o trial for the murder of his wife, Becauss of the
tas-raaching coverage of this trial peapls acrods the United
States had formed opinions on the mnocence al Simpson balore
tha jury had rapched 8 vardict

Sheppard appealed his conviction while in
prison, arguing that biased press coverage had
prevented him from getting a fair trial. After hearing
the case in 1966, the Courd overturned the murder
conviction, agreeing that coverage of the trial had
"inflamed and prejudiced the public.” Sheppand was
retried in the lower court and found not gutlty,

Although the Court acknowledged the media's
First Amendment rights in Sheppard v. Maxwell, it
said that press coverage should not be allowed to
interfere with a defendant’s right 1o due process.

In cases where intense media coverage might
unfairly influence a trial, the teial showld be moved
tor another location or the jury should be isolated
from all news coverage,

The Eighth Amendment: Your Protection

from Excessive Bail and Punishments

The Eighth Amendment protects people in the
criminal justice system from excessive bail, fines, or
cruel and unusual punishments. Bail is money given
over lo the court in exchange for a suspect’s release
until his or her trial beging

Most of the legal challenges to this amendment
have involved the prohibition of cruel and unusual
punishment. The Supreme Court has acknowled ged
that beliefs of what is “cruel and unusual™ may
change over time. For example, when the amend
ment was written, puhlic whipping was a common
punishment. Today such a punishment would be
considered cruel and unusual,

Some Americans today hold that capital pun-
ishment, or the death penalty, is also a cruel and
unusual punishment. However, mast death penalty
cases have focused on the method of execution, such
as hanging, not on the death sentence itself. In the
1890 cuse of In re Kemymler, the Court said that any
method of execution is acceptable, as long as it does
not involve “torture or lingering death.”

In the 1972 case of Furman v. Georgia, however,
the Court focused on the death penalty itself. It
concluded that capital punishment was croel and
unusual when it was inconsistently and unequally
applied from one case to another, The Court
observed that all too often, two people convicted of a
capital crime received very different penalties, One
might be sentenced to life in prison while the other
wis condemned to death.

T Eu'n'.ll'.l-n'u__l.ll.'-: i Cavid Léberrier 91



Legal Executions in the United States,

19302009

Legal pxeoutions in the United States steadily daclined
from tha 18308 through the 19708, In 1972, the Suprams
Court imposad a ban on capital purishmant. & Court
dacizson reinsfated the death penalty in 1976, howaever,
and tha numbar of executions has risan sincs then,
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The Court's decision in Furman v. Georgia halted
all executions in the United States. Convicts on
death row received reprieves. [n most cases, their
death sentences were converted to life in prison.

By 1976, many states had altered their laws so
that capital punishment was applied more consis-
tently. That year, in Gregg v. Georgia, the Court
concluded that the death penalty was constitu-
Honal under the new laws, Most states reinstated
capital punishment as a sentencing option. Still,
limits on capital punishment exist. Juveniles and
mentally retarded persons, for example, may not
be executed.

¥ 5.6 Rights and Powers of the States
and the People

The last two amendments, the Ninth and Tenth, are
the most general amendments in the Bill of Rights.
The Ninth Amendment is designed to offer protec-
tion for rights and liberties not specifically mentioned
in the other amendments, The Tenth Amendment is
meant to preserve the balance of power between the
federal and state governments,

92 Chapter 5

The Ninth Amendment: Your Rights

Beyond Those Listed in the Constitution

The Ninth Amendment is the Bill of Rights' “safety
net.” Tt states that other rights and liberties may exist
bevond those listed in the Constitution, and it offers
protection for those unenumerated rights. Some of
these unlisted rights were later protected under other
amendments and laws, For more than 150 years,
however, the Supreme Court rarely cited the Ninth
Amendment and never clearly defined what rights it
might Include,

In 1965, in the case of Griswold v. Connecticut,
some justices on the Court declared that the Ninth
Amendment includes the right to privacy. Estelle
Griswold, an official with the Planned Parenthood
League of Connecticut, had been arrested for provid-
ing medical advice to married couples on how to
prevent pregnancy, Her actions violated a Connecticut
law that prohibited the use of contraceptives. In its
decision, the Court declared that the law violated
marital privacy rights. Eight years later, in Roe v. Wade
(1963), the Court extended the right to privacy to
include a woman's right to have an abortion.

Although the Constitution does not specifically
mention privacy, the Court said that it was an implied
right in the First, Third, and Fourth amendments.
The Ninth Amendment provides further support,
the Court said, by stating that a right need not be
cited in the Constitution to be valid. The scope of the
right o privacy remains a contested issue, however,
and has not been fully resolved by the Court.

The Tenth Amendment: Powers Reserved

for the States and the People

The Tenth Amendment s concerned more with
federalism, or the balance of federal and state powers,
than with individual rights. It limits the powers of
the federal government to those granted under the
Constitution, reserving other powers for the states
and the people.

Under our federal system of government, the
states must uphold laws enacted by Congress. When
state laws clash with federal laws, federal law takes
precedence under the Supremacy Clause of Article VL

Many arcas of the law, however, are not men-
tioned in the Constitution or granted to the federal
government. Laws governing marriage and divorce
are just one example, The power to regulate these



In this photograph, Extelle Griswold [bak)
and Corralin Jahnoke colebrate the legal
wietary in the 1565 case of Snswoeld v
Coeamechcet. Both wone warking #ath

the Plannad Paranthood Leagus of
Connecticut whan Griswald was arfested
laf prewiding contraceptive informatian
to married couples, Tha Suprama Caur
struck dmwn a stati l& banning the use
of contracaptivas. At the same teme, tha
Cowrl inredieced the idea thet the right 1o
priwacy is supported by tha Bill of Righis,
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and many other matters that shape our daily lives is {2004}, This case focused on a law, the Violence

reserved for the states. Apainst Women Act, that allowed victims of domes-

At times, the Supreme Court has struck down tic viclence to sue their attackers in federal court.
federal laws that overstepped the government's The Court struck down this law, saying that vielent
constitutional authority. One example was the crime between Individuals was an issue for the states,
decision in the case of United States v. Morrison not the federal government,

The first ten amendments were added to the Constitution to safeguard civil liberties and
civil rights. However, It took many years for the Supreme Court to apply the Bill of Rights
tor the actions of state and local governments.

The rola af the judiciary The Bill of Rights defines rights and liberties in broad, abstract
terms, The judicial branch interprets the first ten amendments and applies them to actual
circumstances.

Protecting basic civil libertias The First Amendment protects the freedoms of religion,
speech, the press. and assembly. It also guarantees the right to petition the government.
Preventing abuses of power The Second, Third, and Fourth amendments are designed to
protect the rights of citizens from government abuses of power,

Safeguards under the legal system The Fifth, Sixth, Seventh, and Eighth amendments
define and protect rights under the judicial system.

Powers of the states and the people The Ninth Amendment protects other, unnamed
rights not specified in the Bill of Rights. The Tenth Amendment reserves powers not
granted to the federal government to the states ar the people.
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‘5 Power, Politics, and You

Do you support the
First Amendment?

Since 1997, the First Amend-
ment Center has conducted an
annual survey on the state of the
First Amendment, One thousand
Americans are randomly con-
tacted by telephone and asked
if they can name their First
Amendment rights. They are
then read the text of the amend-
ment and asked questions that
prohe their feelings about the
rights it protects.

Do you support the First
Amendmient, or do you think it
goes too far in some cases? Find
aut by taking the “State of the
First Amendment” survey for
yourself. Record your answers
on a sheet of paper. Then com-
pare your views with those whao
participated in the 2012 survey.
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State of the First Amendment, 2012

1. Asyou may koo, the First Amend-
meand i% o part ol the LS. Constit-
biar. Can wai same any o the
spicilic mghis that are guaranieed
by s First Amendment?

2. The First Amendment bacame part
ol the U5, Cosstitutan more than
200 years ago. This s what it saye:

Tongress shal make no law
respeciing an establshmant of
rewgion or profiibinng the fres
gxgreise tharaof, ar abrigping ta
frapdem of 2peach or of the press,
o i Fhr of the peame peacs-
abily fo assamisle. and fo pedtion
the govermmend far & redress of
griavancas.”

Bazad aon yous own fealings about
1he First &mandment. please tell

me whather you agres or disagroe
with the Tollowing statammet: Thi
First &mendmant goes oo far in tha
rightts it guorantess.

Agras

Dizagran

Mew plaass tell me wihsethes you
aqres or disagres with the follow-
img statamens:

3 Musicians sheuld be allpwed 1
sing sangs with lyrigs that others
might find offensive.

Agren
Dimagres

4,

Overall, the pews media try 1o
repart the news witlaut blas.

fgree
Disagres

it = important for our democracy
that the newws madia act a5 a
watchdag on governmsnt,

Agras
Disagrea

Pubfic schoals shauld be allowed
o discaplie students wha usa thair
own parsonal computers at homa
1o post matarial that school officials
say is offansne,

Agres

Oisagres

In the avent of & natienal amer-
geney, the govarnment shauld

b alovead 10 take control of the
Internet and limit aecess v social
medis and 10 Wab outlats such as
A0L and Yahoa.

Ltrongly agrea
Bildly agree
Mildly disagree
Srongly disagres



The governmant should be allowed
to prosacuta Intamet wsers whio
illagally distribites copyrightad
musig and movies onling.

Stanghy agres
Mildhy agren
Mildky disagrae
Stronghy disagrae

Piaple should be aSawed W recond
or phedograph the activites of the
palice & public as long as they do
ot irderiers with what the poficn
ore dosng,

Stronghy sgree
Mildiy agree
Mildly disagrae
Strongly Sieagree

10, As long & ne money 5 being

1.

made, sameana shauld be abla ta
post copyrightad material online
or on social medea without paying
righis fees.

Stroagly agres
Mildly agres
Mildly disagree
Srrongly desagres

Euen if the money ks being mads,
somaong shoukd be abla to post
cogyrighted matarial anline or
on sacial madia without paying
mights fess,

Strongly agree
Mildly agros
Mildly dissgran
Strongly desagras

Results of the 2012 "State of the First Amendment” Survey
Arsvinds chasen most ara shavn in red,

1. First &mendment Rights
Aamercans are able o identhy:
Freedom ol the press: 13%
Freedom of speach: 65%
Freedam of religion:; 28%
Right to paciton: 4%

Right af azsembly: 13%

2 The Firat Amendment goes tao
far in the rights it guaraniees,

Agrae: 13%
Disagres: B1%

3. Musicians should be allpwed

o sing songs with lyrics thet
others might find offensive.

Apgrae: B5%
Disagres: 2%

4, Dyerall, the rews madis try to

repart tha mews without bias.

Agras: X3
Disagroa: §2%

b Itis important for our damacracy

that tha news madia actas o
waichdog on govermmant,
Bgre: 15%

Disagrea: 20%

1o discipling studants who use
thatir personnl computars &t

homi ta poss material that schoal

aflicials say is olfensi,

Ajprap 3%
Disagres: 57%

T Inthe et of & natanal
amargancy, the govemmeant

should be allowed 1o take control

af the [nternet and limit access
i sacial media and 1o Web
outlets such as ADL and Yahooo

Strongly agrae; 17%
Mildly agran: 16%
Mildly disagres: 15%
Strongly dissgres: 40%

Public schools shauld be allowed

10.

11.

The government shoukd be
alfipewed to prosecute IMemet
usars who illegaly distributa
copyrightad music and movies
oailing

atronghy agree: X%

Mildly agree: 1%

Mildly disagres 15%

Stronghy disagres: 18%

. People should he allpwed

ta record or photograph the
achviting of the police in public
a3 lang as they do not interfere
with whai the pofice are doing,
Strongly agreg: B6%

Mildly agree: 19%

Mildly disagres: 7%

Strongly disagree: 5%

As lomig 88 na maney is bang
made, someone should be able
1o poet copyrighted material
ording ar on social media
without paying rights fees,

Strongly agres: 4%
Mildby agrae: 22%
Mildly disagras: 19%
strongly disagres: $83%

Evan it money is baing mads,
somaone should be able 1o post
copyrightad matarial onling ar
om sockal madia without paying
righis fans

Strongly agran: 10%

Hillﬂ'r agres: 13%

Mild¥y disagree: 2%

Srangly disagroe: 41%
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